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Legislation

1 What legislation is applicable to bankruptcies and reorganisations?

The applicable legislation is:
n the Companies Act 1985;
n the Bankruptcy (Scotland) Act 1985;
n the Bankruptcy (Scotland) Regulations 1985;
n the Insolvency Act 1986;
n the Company Directors Disqualification Act 1986;
n the Insolvency (Scotland) Rules 1986;
n the Insolvent Companies (Reports on Conduct of Directors)

(No. 2) (Scotland) Rules 1986;
n the Receivers (Scotland) Regulations 1986;
n the Insurance Companies (Winding Up) (Scotland) Rules

1986;
n the Act of Sederunt (Company Directors Disqualification)

1986;
n the Act of Sederunt (Sheriff Court Company Insolvency

Rules) 1986;
n the Companies Act 1989;
n the Bankruptcy (Scotland) Act 1993;
n the Bankruptcy (Scotland) Amendment Regulations 1993;
n the Act of Sederunt (Bankruptcy Rules) 1993;
n the Insolvency Act 1994;
n the Act of Sederunt (Rules of the Court of Session) 1994;
n the Insolvent Companies (Reports on Conduct of Directors)

(Scotland) Rules 1996;
n the Act of Sederunt (Sheriff Court Bankruptcy Rules) 1996;
n the Insolvency Act 2000; 
n the Education (Student Loans) (Scotland) Regulations 2000;
n the Limited Liability Partnerships (Scotland) Regulations

2001;
n the Bankruptcy (Financial Services and Markets Act 2000)

(Scotland) Rules 2001;
n the Insurers (Winding Up) (Scotland) Rules 2001;
n the Enterprise Act 2002;
n the Insolvency (Scotland) Regulations 2003;
n the Insolvency (Scotland) Amendment Rules 2003;
n the Financial Collateral Arrangements (No. 2) Regulations

2003;
n the Act of Sederunt (Rules of the Court of Session Amend-

ment No. 5) (Insolvency Proceedings) 2003; and
n the Act of Sederunt (Sheriff Court Company Insolvency Rules

1986) Amendment 2003.

In Scotland bankruptcy in a technical sense is now a term relat-
ing to the insolvency of individuals but historically dealt with busi-
nesses so many of its principles still apply. The main codifying

legislation is the Bankruptcy (Scotland) Act 1985 as amended by
the Bankruptcy (Scotland) Act 1993. Parts of that legislation are
imported by reference into corporate insolvency such as certain
voting and ranking procedures.

For corporate entities there are three types of insolvency,
namely receivership, administration or liquidation. The principal
legislation is the Insolvency Act 1986, as amended by the Insol-
vency Act 1994 and the Insolvency Act 2000. The position has
been amended by the Enterprise Act 2002 in that for floating
charges granted after 15 September 2003 only a new adminis-
tration procedure can be implemented.

The Company Directors Disqualification Act 1986 relates to
directors of insolvent companies, although the Insolvency Act
1986 (as amended) also deals with certain aspects of directors lia-
bilities such as wrongful trading, fraudulent trading and misfea-
sance. The Companies Acts 1985 and 1989 also deal with
directors duties and responsibilities. The Company Directors Dis-
qualification Act 1986 was also amended by the Insolvency Act
2000.

For reorganisations the principal legislation is the Companies
Acts 1985 and 1989, although reference must also be made to
the Insolvency Act 1986 (as amended) to ensure that the relevant
provisions there are considered, such as creditor preference and
adequate consideration.

The underlying concept of the new administration procedure
introduced by the Enterprise Act 2002 is corporate rescue and is
a quasi formal procedure to encourage reorganisation and sur-
vival of the corporate entity.

Excluded entities

2 What entities are excluded from bankruptcy proceedings and what

legislation applies to them?

Any company which is subject to the jurisdiction of the Court of
Session in Scotland is included. There are no express exclusions.

The Insolvency Act 1986 (as amended) has specific provisions
relating to unregistered companies. These would include foreign com-
panies. In Scotland an unregistered company may be wound up if
there is a floating charge over property of the company and the Court
is satisfied that the security of the secured creditor is in jeopardy.

There are special provisions applying to:
n charities;
n insurance companies;
n banks;
n some financial services companies;
n industrial and provident societies;
n friendly societies; and
n building societies.
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Secured lending and credit (immoveables)

3 What are the principal types of security devices (eg mortgages, etc) that are

taken on immoveable (real) property?

The only means of securing immoveable (real) property under
Scots law is by way of a standard security. This form of real secu-
rity is regulated by the Conveyancing and Feudal Reform (Scot-
land) Act 1970. Prior to this Act actual title to the immoveable
property was transferred to the secured creditors. Now, however,
title to the immoveable property remains with the heritable or
infeft proprietor and the secured creditor obtains a fixed security
over the property by way of the standard security. The owner,
however, may only dispose of the property following repayment
of the debt (usually a mortgage) or with the consent of the secured
creditor.

There are various standard conditions which apply to the
security as applied by the Conveyancing and Feudal Reform (Scot-
land) Act 1970. The enforcement mechanisms are set out in the
Act and these must be strictly adhered to in terms of procedure
and timing. Advertisement and sale on the open market is the
more popular enforcement mechanism, through the calling up
procedure, rather than the secured creditor entering into posses-
sion, which has the potential danger of attracting any actual or
latent environmental liability in relation to the property.

A standard security requires to be registered in the Land Reg-
istry and with the Register of Companies. 

A floating charge in effect becomes a fixed charge upon crys-
tallisation of the floating charge, eg on appointment of a receiver
or on winding-up.

It should be noted that Scots law, unlike English law, does not
recognise equitable securities.

Secured lending and credit (moveables)

4 What are the principal types of security devices (eg mortgages, etc) that are

taken on moveable (personal) property?

The principal security devices over moveable property are float-
ing charges, pledges, liens, hypothec and assignations in security.
Other devices are a ship mortgage and an aircraft mortgage.
Unlike English law, Scots law does not recognise fixed charges
over book debts or shares.

A floating charge is a creature of statute, being first intro-
duced into Scotland only in 1961 by the Companies (Floating
Charges) (Scotland) Act, while the other devices arise by contract
or operation of law. A floating charge invariably allows the
secured creditor to appoint a receiver upon default or request. A
floating charge requires to be registered with the Register of Com-
panies within 21 days of its creation. In respect of floating charges
granted after 15 September 2003, receivers cannot be appointed
and the new administration procedure introduced by the Enter-
prise Act 2002 must be implemented instead.

A floating charge does not attach to any specific asset but
‘floats’ over the assets of the company from time to time. This
allows the company to carry on trade in the normal course of
business, acquiring and disposing of assets, while the charge con-
tinues to float over the assets of the company. In general, floating
charges are created over the whole business, property and under-
taking of a company and include all present and future assets of
the company.

On the occurrence of an event of default the charge will crys-
tallise and thereby attach to the secured assets which are at that
time owned by the company and covered by the ambit of the
floating charge. On crystallisation the floating charge in effect

becomes a fixed charge.
A pledge is created by delivery of a moveable asset and is a

security device which gives the creditor security through posses-
sion of the pledged asset. Constructive delivery is not sufficient
so in the pledge of shares in a company the creditor requires to
become registered as the shareholder in the books of the com-
pany. Delivery of a signed stock transfer form which is then not
registered is not sufficient and does not complete the pledge.

Lien and hypothec are possessory rights of a creditor to retain
possession of an asset until a debt has been repaid. A lawyer for
example has a general lien over client’s papers whether related to
the subject matter of the outstanding bill or not. An accountant,
however, only has a specific lien over the precise papers relating
to the subject matter of the outstanding bill. 

In certain circumstances a landlord may have a hypothec over
tenant’s fixtures and fittings in respect of unpaid rental. However,
there can be taxation issues relating to hypothec which means
that careful consideration is required prior to exercising hypothec. 

Generally the creditor has no title to deal with the asset and
in certain circumstances, such as administration and liquidation,
the effect of a lien is qualified by provisions of the Insolvency Act
1986 (as amended).

Moveable property can also be secured by an assignation in
security, which also requires registration. The debtor assigns an
asset to the creditor, eg a trade debt. The security is only effective
if the assignation is intimated to relevant third parties, eg the per-
son obliged to pay the trade debt. Certain moveable property can-
not be assigned, such as a contract which expressly prohibits
assignation without consent.

Although not strictly a security, it is now common for the sup-
pliers of goods to insert a clause in the contract which provides
that title in the goods being supplied does not pass to the cus-
tomer until payment has been received. This type of clause is
known as a ‘retention of title clause’. Invariably, the contract will
provide that title does not pass until all sums due by the customer
to the supplier are paid, and this is known as an ‘all sums reten-
tion of title clause’. Identification of the goods here is important.

Unsecured credit

5 What remedies are available to unsecured creditors (eg seizures,

attachments, judgment, etc)? Are the processes difficult or time-consuming?

Are pre-judgment attachments available? Do any special procedures apply

to foreign creditors?

Generally, an unsecured creditor would have to raise court action
against the debtor company for recovery of the debt. If there is
no substantive defence then summary decree can be sought. If
there is a prima facie defence then the procedure can take some
time depending upon the complexity of the issues. 

A creditor can enforce the court judgment by poinding (pro-
nounced ‘pinding’) which is the attachment of moveable prop-
erty of the debtor. Subsequently, it can be sold under warrant of
the court. 

In Scotland pre-judgment attachments are available. Entitle-
ment to use them must be sought from the court when the court
action is first raised. There are two types. The first is arrestment
on the dependence of an action. This entitles the pursuer in the
action to arrest in the hands of third parties sums which are due
by them to the defender in the action, so that those sums are
frozen in the hands of the third parties pending the outcome of
the action. The second is inhibition. This entitles the pursuer to
lodge an inhibition on the dependence of the action against the
defender from disposing of immoveable or real property. Both
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arrestment and inhibition can be used pre- and post-judgment
and there are further procedures available to achieve release of
moneys arrested, etc.

An unsecured creditor can send a statutory 21-day demand
to the debtor. Failure to make payment or deny that the debt is
properly due will entitle the creditor to present a petition for wind-
ing-up of the debtor. Recently a practice has arisen whereby a
short-form demand is made of a few days indicating that if pay-
ment is not made forthwith then this will be evidence of the com-
pany’s inability to pay its debts as and when they fall due. 

This demand then becomes the foundation for a petition for
winding-up. The threat of winding-up often elicits payment.

There are no special procedures applying to foreign creditors
except that if the foreign creditor has no or little assets within the
Scottish jurisdiction the court may order caution (pronounced
‘kayshun’) by a payment of money into court or production of a
bank guarantee to cover any costs which may be awarded against
the foreign creditor. Alternatively the court may order the foreign
creditor to sist a mandatory by having someone resident within
Scotland accept liability for costs on their behalf.

Courts

6 What court(s) are involved in the bankruptcy process? Are there restrictions

on the matters that the court(s) can deal with?

The Court of Session has the power to wind up any company
incorporated in Scotland. If the amount of the share capital of a
company does not exceed £120,000 the Sheriff Court in whose
jurisdiction the company’s registered office is situated has con-
current jurisdiction with the Court of Session.

The courts do not usually become involved in the appoint-
ment of receivers although receivers have the statutory right to
seek directions from the courts in relation to the discharge of their
duties.

The courts have the power to appoint administrators pur-
suant to the Insolvency Act 1986 as amended by the Enterprise
Act 2002. Administrators also may seek directions.

Criminal matters are dealt with through the High Court of
Justiciary in Scotland or the appropriate Sheriff Court.

Voluntary liquidations

7 What are the requirements for a debtor to commence a voluntary liquidation

of its business? What are the effects of the commencement of the

liquidation?

There are two types of voluntary liquidation—solvent or in-
solvent. 

The solvent liquidation is known as a members voluntary liq-
uidation (MVL). The directors need to swear a statutory decla-
ration that the company will be solvent for 12 months. This
process is controlled by the members who resolve to place the
company into liquidation. Invariably this mechanism is used in
taxation driven schemes of reconstruction. 

The insolvent liquidation process is known as a creditors’ vol-
untary liquidation (CVL). It is the creditors who control a CVL
process. It starts with a resolution of the members, who usually
appoint a liquidator. The directors then hold a creditors’ meeting
within 14 days at which a majority in value of the creditors pres-
ent and voting, in person or by proxy, will appoint a liquidator.
If the creditors’ nominee is different from that of the members
then the creditors’ appointment prevails.

In both an MVL and a CVL the commencement of the liqui-
dation is the date of the resolution of the members. The powers

of the directors cease on the appointment of a liquidator. In an
MVL there is usually a predetermined scheme for distribution of
the assets while in a CVL the liquidator will realise the property
and assets of the company and distribute the realisations to cred-
itors in accordance with the statutory ranking.

Involuntary liquidations

8 What are the requirements for creditors to successfully place a debtor in

involuntary liquidation? What are the effects of the commencement of the

liquidation?

A creditor must petition the appropriate court to have the com-
pany wound up and for a liquidator to be appointed. An invol-
untary liquidation is known as a court liquidation or a
compulsory liquidation.

There are two tests. The balance sheet test or the liquidity
test. For the balance sheet test it must be demonstrated that the
value of the company’s assets is less than its liabilities, taking
account of contingent and prospective liabilities, including the
costs of winding up. For the liquidity test it must be shown that
the company cannot pay its debts as and when they fall due.

A company is deemed to be unable to pay its debts when:
n it has neglected to pay, secure or compound to the reasonable

satisfaction of the creditor an amount due (in excess of £750)
within 21 days of the service of a written demand in the pre-
scribed form. This is known as a statutory demand.

n the induciae (the period of notice) of a charge for payment
on an extract decree (judgment) has expired without payment
being made.

A practice has recently arisen whereby a short-form demand is
made of only a few days rather than the statutory 21-day period
indicating that if payment is not made forthwith then this will be
evidence of an inability to pay debts when they fall due. How-
ever, the statutory scheme is recommended as best practice.

The commencement of the liquidation is the date of presen-
tation of the petition, notwithstanding that the actual winding-
up order may be made some time later. In Scotland it is usual for
a provisional liquidator to be appointed to preserve the business
and assets of the company in the interim period until a winding
up order is made.

An interim liquidator is appointed usually when a winding-
up order is made. A full liquidator is appointed at a meeting of
the creditors by a majority in value of the creditors present and
voting, in person or by proxy. Although in theory the provisional,
interim and full liquidators could all be different insolvency prac-
titioners, in practice generally they are the same, except in con-
flict situations.

Transfers of the company’s assets and shares made after the
commencement of the winding-up are void, except with the con-
sent of the court.

From the date of the winding-up order:
n no action or proceeding may be started without leave of the

court (but this date will be earlier if a provisional liquidator
has been appointed);

n the directors’ powers cease; and
n any arrestment, poinding or inhibition made within 60 days

is cut down.
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Voluntary reorganisations

9 What are the requirements for a debtor to commence a financial

reorganisation? What are the effects of the commencement of the

reorganisation?

In Scotland, the majority of reorganisations or restructurings are
informal and for most private companies are conducted without
public announcement. There are no standard procedures although
for larger companies the banks will adhere to ‘the London
approach’, which is a consensual arrangement promoted by the
Bank of England and supported by the Scottish financial institu-
tions. This results in the banks and other major creditors ensur-
ing that a company has adequate liquidity (working capital) for
continued trading while a reorganisation or restructuring is for-
mulated and implemented.

The Insolvency Act 1986 (as amended) allows the directors
of a company (or the liquidator or administrator) to make a pro-
posal to the members and creditors of the company for a com-
position in satisfaction of its debts or a scheme of arrangement
of its affairs, known as a ‘voluntary arrangement’.

The directors require to involve an insolvency practitioner in
relation to their proposals which must be submitted to that insol-
vency practitioner, called the ‘nominee’, who then reports to the
court with his recommendations about the calling of meetings to
consider the proposals. If the company is in liquidation or admin-
istration the nominee will be the liquidator or the administrator.
The meeting of members requires a 50 per cent in value majority
whereas the meeting of creditors requires a 75 per cent in value
majority of those present and voting, in person or by proxy. The
proposals can be passed with or without modifications. Once
passed, the voluntary arrangement will bind every creditor who
had notice of the meeting and who was entitled to vote at the
meeting. There are protections for secured and preferential cred-
itors in that their respective rights cannot be prejudiced, without
their consent.

One fundamental problem of the voluntary arrangement is
the lack of a statutory moratorium or protection from creditors
during the procedure, although such protection is available if the
company is in liquidation or administration. For this reason a
stand-alone voluntary arrangement is not a popular procedure
although it is more common in conjunction with administration.
It is likely to become more popular as a result of the new admin-
istration procedure introduced by the Enterprise Act 2002 where
it is likely to be used as an essential part of the reorganisation
process in conjunction with the administration. The Insolvency
Act 2000 has addressed the moratorium issue in respect of small
companies.

The Insolvency Act 1986 (as amended) introduced the admin-
istration procedure as an alternative to receivership and liquida-
tion. An insolvency practitioner could be appointed administrator
of a company following a petition to the court by the company,
the directors or a creditor if it was shown that the company, was
or was likely to become, insolvent and one of the statutory pur-
poses was likely to be achieved. Those purposes were:
n the survival of the company and the whole or any part of its

undertaking as a going concern;
n the approval of a voluntary arrangement;
n the sanctioning of a compromise or arrangement under Sec-

tion 425 of the Companies Act 1985;
n a more advantageous realisation of the company’s assets than

would be achieved in a winding-up.

Upon presentation of the petition for administration there was

an immediate moratorium and protection against creditors. The
Enterprise Act 2002 introduced a new ‘streamlined’ procedure
for company administration, including a new out-of-court route.
The basis on which administration is to be used has also been
modified from the four-purpose approach to three objectives in
descending order:
n Objective 1—rescue the company as a going concern
n Objective 2—achieve a better result for the creditors as a

whole than would be likely in a liquidation (ie sale of the busi-
ness and assets as a going concern)

n Objective 3—realise property in order to make a distribution
to one or more secured or preferential creditors

The underlying rationale for these changes is corporate rescue (as
distinct from business rescue) and that overarching purpose is set
out in Objective 1. However an administrator can move to Objec-
tive 2 if he thinks it is not ‘reasonably practicable’ to achieve
Objective 1. It will be regarded as not ‘reasonably practicable’
where viable options depend upon the support of the Company’s
bankers and such support is not forthcoming.

Section 425 of the Companies Acts 1985 allows a company
to enter into a scheme of arrangement with a view to effecting a
compromise or arrangement with its creditors. This is a court
process and following meetings of creditors requiring a 75 per
cent majority the court may sanction the arrangement. This is a
cumbersome procedure and a voluntary arrangement is more effi-
cient.

Involuntary reorganisations

10 What are the requirements for creditors to commence an involuntary

reorganisation? What are the effects of the commencement of the

reorganisation?

It is very unusual for a creditor to commence an involuntary reor-
ganisation. Through the insolvency mechanism of receivership or
administration a creditor could in theory effect an involuntary
restructuring/reorganisation. In receivership it would be a secured
creditor and in administration it would be a substantial unsecured
creditor who could influence the voting pattern. In such situa-
tions the law relating to creditor preferences, adequate consider-
ation and wrongful trading must be carefully considered.

Mandatory commencement of insolvency proceedings

11 Are companies required to commence insolvency proceedings in particular

circumstances (to avoid personal liability to directors and officers or

otherwise)? In what circumstances must companies do so? If proceedings

are not commenced, what liabilities can result?

Directors of companies should implement an appropriate insol-
vency regime when the company is insolvent. See 8 above for the
relevant tests. The directors can be liable if they do not take the
appropriate action. See 25 below for details of the liabilities.

Doing business in reorganisations

12 Under what conditions can the debtor carry on business during a

reorganisation? What conditions apply to the use of assets and to creditors

who supply goods or services after the filing? What are the roles of the

creditors and the court in supervising the debtor’s business activities?

In the context of an informal reorganisation or restructuring there
are rules relating to the conduct of directors, such as wrongful
trading, to ensure that creditors are not prejudiced in such cir-
cumstances. However, the company and its main creditors usu-
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ally ensure that the company has adequate liquidity to allow con-
tinued trading. The most common mechanism used in these cir-
cumstances is a standstill agreement among the company and the
main creditors. The main purposes are:
n to ensure that no action is taken thereby destabilising the frag-

ile credit position;
n that adequate working capital is available to the company; 
n that the position of the creditors inter se is regulated; and 
n that a time frame is allowed to formulate and implement

agreed procedures for the reorganisation or restructuring.

If the reorganisation or restructuring is through the mechanism
of administration, the administrator has power to carry on the
business of the company. He can also use the assets and incur lia-
bilities. Any supply of goods and services will be an expense of
the administration and therefore in priority to the unsecured cred-
itors at the date of administration.

The administrator has the responsibility for supervising the
debtor’s business activities but a creditors’ committee can be estab-
lished to assist the administrator. It is usual for such a committee
to be established.

Sale of assets

13 In (a) a reorganisation or (b) a liquidation, what provisions apply to (1) the

sale of specific assets out of the ordinary course of business and to (2) the

sale of the entire business of the debtor?

In the context of an informal reorganisation or restructuring there
are no formal provisions but matters tend to proceed on a con-
sensual basis among the company and the creditors. In such a
situation, certain non-core assets may be sold.

If the reorganisation or restructuring is through the mecha-
nism of administration, the administrator has power to sell assets,
including secured assets, all with a view to achieving the purposes
of the administration order. He is given specific power of sale by
the Insolvency Act 1986 (as amended) in respect of an old-style
administration, or by the Enterprise Act 2002 if it is a new-style
administration. That includes sale of the entire assets and busi-
ness of the debtor, in whole or in parts, and whether by public
roup or private contract.

Likewise a liquidator is granted the specific power of sale by
the Insolvency Act 1986 (as amended) and that includes the sale
of the entire assets and business of the debtor, in whole or in parts,
and whether by public roup or private contract.

Stays of proceedings/moratoria

14 What prohibitions against the continuation of legal proceedings or the

enforcement of claims by secured and unsecured creditors are imposed by

legislation or court order in (a) liquidations and (b) reorganisations? In what

circumstances can secured or unsecured creditors obtain relief from such

prohibitions?

In a voluntary liquidation if the court on the application of the
liquidator so directs no action or proceeding shall be proceeded
with or commenced against the company except by leave of the
court, and subject to such terms as the court may impose.

In a compulsory winding-up when a winding-up order has
been made or a provisional liquidator appointed, no action or
proceeding shall be proceeded with or commenced against the
company or its property, except by leave of the court and subject
to such terms as the court may impose. 

In the context of an informal reorganisation or restructuring
there is no standard procedure for a moratorium, although in

practice the debtor company requires indulgence by the creditors
to allow the reorganisation to be successfully achieved and this is
usually accomplished by debt rescheduling.

If the reorganisation or restructuring is through the mecha-
nism of administration, then:
n no resolution may be passed or order made for the winding-

up of the company, except if it is a petition in the public inter-
est or by Financial Services Authority;

n no receiver of the company can be appointed;
n no steps may be taken to enforce any security over the com-

pany’s property or to repossess goods in the company’s pos-
session under any hire purchase, conditional sale, chattel
leasing or retention of title agreement;

n a landlord cannot exercise a right of forfeiture by peaceable
re-entry in relation to leased premises;

n a landlord cannot exercise a right of irritancy (termination)
in relation to leased premises;

n no legal proceedings and no execution (including diligence)
or other legal process may be commenced or continued
against the company or its property.

In the last four circumstances the consent of the administrator or
leave of the court is required. If the action is likely to frustrate the
purposes for which the administration order has been granted it
would be unusual for leave to be granted.

Set-off and netting

15 To what extent are creditors able to exercise rights of set-off or netting in a

liquidation or in a reorganisation? Can creditors be deprived of the right of

set-off either temporarily or permanently?

In a solvent reorganisation the debts must be both liquid or capa-
ble of immediate liquidation. A debt is liquid when it is actually
due and the amount ascertained. A disputed debt is illiquid. Both
debts must also be due at the same time and not be future or con-
tingent. Each party must be debtor and creditor in the same
capacity. 

The debts must be of the same nature, eg a money debt can
be set off against only a money debt.

Insolvency, however, changes these rules and there applies the
equitable right of retention or set-off so that there is a ‘balancing
of accounts in bankruptcy’. 

Accordingly, when one of the parties is insolvent an illiquid
claim may be set off against a liquid claim. Set off may also be
pled although the two claims are not of the same nature, eg a
monetary claim can be set off against a claim for delivery of
goods. An admitted debt now due may be set off against a future
or contingent liability, but the obligation must exist at the date of
insolvency.

A creditor can deprive himself of the right to set off by con-
tractual arrangement.

Post-filing credit

16 Does your country’s insolvency system allow a debtor in (a) a liquidation or

(b) a reorganisation to obtain secured or unsecured loans or credit? What

priority is given to such loans or credit?

A liquidator has the power to raise on the security of the assets
of the company any money required. The priority will depend
upon the ranking of the security and can only be to the extent of
the nova debita (new monies).

An administrator has the power to raise and borrow money
and grant security therefor over the property of the company.
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Again, the priority will depend upon the extent and ranking of
the security. An administrator is likely to trade the business and
will therefore incur credit for supplies and orders. These will have
priority as expenses of the administration.

In the context of an informal reorganisation or restructuring,
there is likely to be a consensual arrangement between the com-
pany and its creditors, in particular its bankers, to ensure the avail-
ability of working capital. The priority or ranking position will
be covered by that arrangement.

Successful reorganisations

17 What features are mandatory in a reorganisation plan? How are creditors

classified for purposes of a plan and how is the plan approved?

There are no mandatory features for a reorganisation plan as
such. The features of the reorganisation plan which may be pro-
posed under each of the mechanisms will vary and will depend
upon the circumstances of the case.

There are generally three main classes of creditors, namely
secured, preferential and unsecured or ordinary creditors. In this
latter category there may be some creditors with particular rights
such as lien creditors, retention of title creditors and such like.
The Insolvency Act 1986 (as amended) and related Rules set out
the relative priority and ranking of the different types of credi-
tors inter se. The Enterprise Act 2002 abolished Crown prefer-
ence with effect from 15 September 2003 so that even
receiverships made thereafter under a pre-15 September 2003
floating charge will benefit.

In the context of an informal reorganisation approval of the
plan is by agreement of all the creditors.

For an administration, approval is required of each of the
members and creditors by a majority in value of those present
and voting, in person or by proxy.

For a voluntary arrangement, approval is required by a
majority in value of those members present and voting and by
75 per cent in value of those creditors present and voting, in per-
son or by proxy.

Expedited reorganisations

18 Do procedures exist for expedited reorganisations (eg ‘prepackaged’

reorganisations)?

Through the insolvency mechanism of receivership it is possible
to have a pre-packaged reorganisation but it is likely to require
the cooperation and consent of many parties and the law relat-
ing to creditor preferences, adequate consideration and wrongful
trading must be carefully considered.

Unsuccessful reorganisations

19 How is a proposed reorganisation defeated and what is the effect of the

plan not being approved? What happens if there is default by the debtor in

performing an approved plan? 

In the context of an informal reorganisation or restructuring a
creditor may simply not agree to the terms being proposed and
failure may result in the insolvency of the company.

In an administration the proposals of the administrator may
be declined by meetings of members or creditors failing to reach
the required 50 per cent in value majority, in which event the
administration will fail and will convert to a liquidation.

Likewise a voluntary arrangement will be defeated if at a
meeting of either the members the 50 per cent in value majority
or the creditors the 75 per cent in value majority, fails to be

reached. In a voluntary arrangement the company may already
be in liquidation or administration anyway, but if not, it is likely
that insolvency will ensue.

Bankruptcy processes

20 During a bankruptcy case, what notices are given to creditors? What

meetings are held? What committees are or can be formed? What powers or

responsibilities do these committees have? Can creditors initiate

proceedings to pursue remedies against third parties?

Notice is generally given to all creditors of the commencement of
an insolvency process or the appointment of an insolvency prac-
titioner in respect of that process. 

In most cases notice will be by advertisement or by notice in
writing.

There are meetings of creditors in all of the insolvency
processes but the importance varies depending upon the process.
In administration the meeting of creditors will approve, modify
or decline the proposals laid out by the administrators for con-
duct of the administration. In receivership it will only receive a
report from the receivers. In a voluntary or compulsory liquida-
tion it will be to appoint the liquidators.

Committees of creditors of three to five creditors’ represen-
tatives can be formed in liquidation, receivership and adminis-
tration. Again the importance of the functions varies depending
upon the process. It is the duty of the liquidator to report to mem-
bers of the liquidation committee all such matters as appear to
him to be, or as they have indicated to him as being, of concern
to them with respect to the winding-up. In administration, the
committee shall assist the administrator in discharging his func-
tions. In receivership, the committee shall represent to the receiver
the views of the unsecured creditors.

The right to initiate proceedings against third parties arising
from insolvency proceedings generally is confined to the office-
holder. Exceptions in favour of creditors under the Insolvency Act
1986 (as amended) are as follows:
n Summary remedy against delinquent directors and misfea-

sance
n Gratuitous alienations (adequate consideration)
n Unfair creditor preference

Claims and appeals

21 How is a creditor’s claim submitted and what are the applicable time limits?

How are claims disallowed and how does a creditor appeal a disallowance?

Are there any provisions that deal with the purchase, sale or transfer of

claims against the debtor?

A creditor, in order to obtain an adjudication as to his entitle-
ment, either to vote at a creditors’ meeting or to receive a divi-
dend (so far as funds are available) out of the assets of the
company, must submit a claim to the liquidator at or before any
meeting or not later than eight weeks before the end of each
accounting period. 

Each accounting period is six months.
The claim must be produced to the liquidator in the statutory

form together with documentation evidencing the debt.
A claim submitted by a creditor, which has been accepted in

whole or in part by the liquidator for the purpose of voting at a
meeting or of drawing a dividend in respect of any accounting
period, shall be deemed to have been resubmitted for the purpose
of obtaining an adjudication as to his entitlement both to vote at
any subsequent meeting and (so far as funds are available) to a
dividend in respect of any subsequent accounting period.
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The liquidator adjudicates upon claims lodged. If the claim
is rejected in respect of voting at a meeting the creditor can appeal
to the court within two weeks of the rejection. If the rejection
relates to an adjudication for payment of a dividend the creditor
can appeal not later than two weeks before the end of the account-
ing period. In each case the liquidator is required to specify rea-
sons for the rejection.

There are no specific provisions in relation to the purchase,
sale or transfer of claims against the debtor. General principles of
law would apply so it would be possible to assign a debt, although
the assignee would receive or obtain no better right than the orig-
inal creditor. Rights of set-off would still apply.

Priority claims

22 What are the major (a) governmental and (b) non-governmental privileged

and priority claims in liquidations and reorganisations? Which priority and

privileged claims have priority over secured creditors?

Prior to 15 September 2003 preferential claims comprised certain
debts due to the Inland Revenue, Customs and Excise, Social
Security, contributions to occupational pension schemes and
remuneration to employees up to a set amount. The Enterprise
Act 2002 abolished Crown preference with effect from 15 Sep-
tember 2003.

Creditors who are entitled to a lien or hypothec, those enti-
tled to retention or set-off, those enforcing a retention of title
claim and those having an effectually completed diligence have
privileged claims.

Secured creditors with a standard security over immoveable
(real) property have priority over other claims.

The rights of a floating charge creditor are subject to:
n creditors with a fixed security ranking prior to or equal with

the floating charge;
n those creditors who have effectually executed diligence;
n creditors in respect of all liabilities and expenses incurred by

or on behalf of the receiver or administrator (as the case may
be) known as receivership expenses or administration
expenses (as the case may be);

n the receiver and/or administrator for his liabilities, expenses
and remuneration and any indemnity in respect of personal
liability; 

n the preferential creditors listed above.

When the surplus is then paid to a liquidator after payment of the
floating charge creditor, the following is the priority of distribu-
tion:
n expenses of the liquidation;
n ordinary creditors;
n interest;
n postponed debts.

In respect of new insolvencies where there is a floating charge
(except for receivership under a pre-existing floating charge) there
will be a pool of money made available (for distribution to the
unsecured creditors) from the company’s net property, ie after
preferential debts, fixed charge debts and costs of realising the
company’s property.

The limits are:
n 50 per cent—up to £10,000;
n 20 per cent—thereafter;
n subject to a total cap of £600,000.

In reorganisations there is the same categories of creditors. There

are no formal rules governing their entitlements and the final out-
come is derived by negotiation.

Distributions

23 How and when are distributions made to creditors in liquidations and

reorganisations?

An administrator appointed before 15 September 2003 does not
have the power to distribute and therefore a voluntary arrange-
ment or a liquidation will be required. An administrator
appointed under the new procedure introduced by the Enterprise
Act 2002 does have the power in certain circumstances to dis-
tribute to creditors and in particular to secured and preferential
creditors. 

In a voluntary arrangement the method and timing of distri-
bution will be specified as part of the arrangement.

In a liquidation the liquidator will adjudicate upon claims and
make distributions as and when sufficient funds are available to
do so.

Voidable transactions

24 What types of transactions can be annulled or set aside in bankruptcies and

what are the grounds? What is the result of a transaction being annulled?

There are four types of challengeable transaction under Scots law,
being gratuitous alienations, unfair preferences, extortionate
credit transactions and the avoidance of certain floating charges.

A gratuitous alienation is a transaction entered into for inad-
equate consideration and made within two years of the date of
the commencement of the winding up or the administration order.
It is extended to five years in the case of someone connected to
the company. A creditor, liquidator or administrator can apply to
the court for a decree reducing the transaction or seeking an order
for restoration of property or other remedy as may be appropri-
ate. Statutory defences are that immediately or at any time after
the alienation the company was solvent, that the alienation was
made for adequate consideration or it was a charitable or per-
sonal conventional gift.

An unfair preference is a transaction which has the effect of
creating a preference in favour of a creditor to the prejudice of
the general body of creditors and made not earlier than six
months before the commencement of the winding-up or the date
of the administration order. A creditor, liquidator or administra-
tor can apply to the court for a decree reducing the transaction
or seeking an order for restoration of property or other remedy
as may be appropriate. Statutory defences are that it was a trans-
action in the ordinary course of trade or business; a payment in
cash for a debt which when it was paid had become payable
(unless the transaction was collusive); a transaction whereby the
parties to it undertook reciprocal obligations (unless the transac-
tion was collusive); and the grant of a mandate pursuant to a court
judgment or diligence. There are protections for the rights or inter-
est of a person acquiring in good faith and for value from the
creditor in whose favour the preference was created.

An extortionate credit transaction arises where the terms of
the credit are such as to require grossly exorbitant payments to
be made or it otherwise grossly contravenes ordinary principles
of fair trading. A challenge can be made by a liquidator or admin-
istrator and the court may set aside the whole or part of the trans-
action; vary the terms of the transaction or any security granted;
order repayment of sums paid; surrender property held as secu-
rity; and order an accounting between the parties.

Avoidance of certain floating charges relates to a floating
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charge created 12 months prior to the onset of insolvency. The
period is increased to two years if the creditor is connected to the
company. Such a charge will be invalid except to the extent of
money, goods or services supplied or the discharge or reduction
of any debt or interest. In other words, new and not past
advances.

25 Does your country use the concept of a ‘suspect period’ in determining

whether a transaction by an insolvent debtor can be annulled? (If so, how is

the suspect period established?) Can voidable transactions be attacked by

secured creditors or by unsecured creditors or only by a liquidator or trustee?

Can they be attacked in a reorganisation or suspension of payments or only

in a liquidation?

The time of the ‘suspect period’ in each type of challengeable
transaction varies and is specified above. In each case it is for a
period prior to the date of insolvency. The transactions can be
challenged by a liquidator or administrator; or in the case of gra-
tuitous alienation (adequate consideration) or unfair preference,
also by creditors.

Directors and officers 

26 Are corporate officers and directors liable for or can they be made to pay

obligations owed by their corporations (eg, amounts owed to government

authorities)?

Personal liability is a remedy against directors in the following
circumstances:
n Misfeasance or breach of fiduciary duty or where the direc-

tor has misapplied or retained or become accountable for any
money or other property of the company.

n Fraudulent trading where it appears that any business of the
company has been carried on with intent to defraud creditors
or for any fraudulent purpose and the director was know-
ingly a party to the carrying on of the business in such a man-
ner.

n Wrongful trading where directors, including shadow direc-
tors, will be liable if the company continues to trade after the
time when they knew, or ought to have concluded that there
was no reasonable prospect that the company would avoid
going into liquidation and they failed to take every step with
a view to minimising the potential loss to the creditors.

n Re-use of a prohibited name where the person was a director
or shadow director within 12 months of liquidation and he
subsequently becomes a director of a company with the same
or a similar name.

Criminal liability is attracted by directors in the following
circumstances:
n Fraud in anticipation of winding-up
n Misconduct in the course of winding-up
n Transactions in fraud of creditors
n Falsification of the company’s books
n Material omissions from statements relating to the company’s

affairs
n False representations to creditors
n Re-use of prohibited company names

Disqualification for acting as a director of up to 15 years is also
a sanction.

27 Do corporate directors and officers have any liability for pre-bankruptcy

actions by their companies? Can they be made subject to sanctions or

penalties for other reasons?

There is liability for pre-insolvency actions but only in the cir-
cumstances outlined in 26 above.

Creditors’ enforcement

28 Are there processes by which some or all of the assets of a business can be

seized outside of court proceedings? How are these processes carried out?

Where a company has granted a floating charge in favour of a
creditor, invariably a bank, the creditor generally will be able to
appoint a receiver (in respect of a floating charge entered into
before 15 September 2003) or an administrator (in respect of a
floating charge entered into after 15 September 2003) over the
whole or subsequently the whole of the property, assets and
undertaking of the company. The receiver or administrator acts
as agent of the company. The powers of directors are suspended
upon appointment of the receivers or administrators. The receiver
or administrator will realise the assets of the company for the
benefit of the creditors, in terms of the ranking set out in 22 above.

The receivership and administration processes are founded
upon a default by the company in respect of the obligations due
to the secured creditor or a request by the company for the secured
creditor to appoint a receiver or administrator. Although a reor-
ganisation or restructuring is possible the likely consequence of
receivership or administration is the sale of the business or assets
to a third party purchaser. Generally, in the event of the prefer-
ential and floating charge creditors being paid in full from reali-
sations of the business and assets a liquidator would be appointed
to distribute any surplus funds among the unsecured creditors.
See 22 above for ranking of claims.

Corporate procedures

29 Are there corporate procedures for the liquidation or dissolution of a

corporation? How do such processes contrast with bankruptcy proceedings?

If a company has no assets and liabilities and is not trading it can
be dissolved without the requirement of the formal liquidation
process. There are also procedures for restoration in circum-
stances such as the discovery of otherwise unknown assets.

Formal insolvency procedures involve an insolvency
practitioner and are subject to detailed rules and regulations. Dis-
solution is a relatively straightforward, less expensive and
uncomplicated process.

Conclusion of case

30 How are liquidation and reorganisation cases formally concluded?

In both a voluntary and compulsory liquidation there is a final
meeting and the liquidator within seven days following the date
of the meeting gives notice to the registrar of companies and the
accountant in bankruptcy that the meeting has been held. He also
notifies as to whether or not he has been released from office. 

A copy of the final report is also sent.
A court-based administration is finalised upon discharge of

the administration order and release of the administrators by the
court, which may or may not be followed by liquidation or a vol-
untary arrangement.

A new-style administration effected by an out of court route
is finalised by sending a final report to creditors and the lodging
of a notice with the Register of Companies and the court.

Dundas & Wilson SCOTLAND 

266 INSOLVENCY & RESTRUCTURING 2006 – getting the deal through

Scotland 259-  12/9/05  12:44  Page 266



A voluntary arrangement is finalised upon final distribution
to the creditors and resignation by the supervisor. 

Receivership is concluded when the receiver resigns office,
usually following payment to the preferential and floating charge
creditors.

An informal reorganisation or restructuring will conclude
upon implementation of the agreed arrangements.

UNCITRAL Model Law

31 Is the adoption of the UNCITRAL Model Law on Cross-Border Insolvency

under consideration in your country? If so, what is the present status of this

consideration?

The Insolvency Act 2000 provided that the government will have
the power to make regulations to give effect, with or without
modifications, to the UNCITRAL Model Law on Cross-Border
Insolvency as well as any consequential amendments to the exist-
ing provisions in the Insolvency Act 1986 (as amended) regulat-
ing cooperation between certain courts exercising insolvency
jurisdiction.

While this part of the Act is now in force, the regulations
required to adopt the UNCITRAL Model Law are still awaited.

International cases

32 What recognition or relief is available concerning an insolvency proceeding

in another country? How are foreign creditors dealt with in liquidations and

reorganisations? Are foreign judgments or orders recognised and in what

circumstances? Is your country a signatory to a treaty on international

insolvency or on the recognition of foreign judgments?

Insolvency proceedings in England and Wales or Northern Ire-
land will always be recognised by the Scottish courts. The obli-
gation to recognise insolvency proceedings by a court in another
part of the United Kingdom also extends to the assisting of other
courts in designated countries, such as former Commonwealth
countries.

Since it is for the internal regulations of a company to regu-
late those who are entitled to act on its behalf, the title of a liq-
uidator appointed in accordance with the law of the place of
incorporation will be recognised in Scotland. 

It is open to the Scottish courts to recognise a liquidation not
in the place of the incorporation of the company and to act upon
requests for assistance in ancillary liquidations even where the
ancillary liquidations are in countries other than the place of
incorporation. The Scottish courts may wind up a company in
Scotland which is also being wound up in the country of its incor-
poration; in such a case, the Scottish court will regard its own
proceedings as ancillary to the main liquidation in the country of
incorporation. In Scotland, the underlying rationale for a liqui-
dation being made ancillary to another liquidation is to protect
the assets in the ancillary jurisdiction or the rights of creditors
there if the main liquidation law is in conflict with that in the local
jurisdiction.

Generally, the secured creditors, preferential creditors and the
expenses of the ancillary winding up are paid prior to any funds
being paid over to the main liquidator.

Although a Scottish court may recognise a foreign liquida-
tion, that does not mean that the Scottish court will enforce the
order of a foreign liquidation court. For example, the court will
not render assistance to foreign insolvency proceedings which
would offend public policy. The main grounds of refusal are:
n revenue law;
n penal law;
n fraud;
n natural justice;
n reciprocity;
n human rights.

Foreign creditors can claim in liquidations in the normal way.
There are provisions dealing with the calculation of foreign cur-
rency claims.

The Civil Jurisdiction and Judgments Act 1982 which incor-
porates the Brussels Convention into Scots law regulates the
recognition of foreign judgments. The Act has recently been
amended by the Civil Jurisdiction and Judgments Order 2001
implementing an EC Council Regulation. While the Scottish rules
of jurisdiction have been brought into line with the modified juris-
diction rules in the Regulation, the ability of the Scottish courts
to decline jurisdiction on the ground of forum non conveniens
remains unaffected. Although the Convention does not apply to
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It is still too early to see if the changes in procedure

introduced by the Enterprise Act 2002 (ie the introduction of

a new administration procedure replacing receiverships in

respect of floating charges granted post-15 September 2003)

will have any impact upon corporate rescue or, if as suspected

by many, it simply turns out to be a matter of form over

substance.

Already there has been some disquiet caused by the fact

that capital gains tax on the sale of assets by an administrator

will become an expense of the administration and therefore

attract a priority ranking. The government’s view is while on

the one hand it is seeking to promote corporate rescue, on

the other hand that should not be at the expense of the

Exchequer; and that if a company is rescued then it should

pay any taxation due as a consequence of that rescue. It

remains to be seen how many rescues fail as a result of these

provisions.

The government also aim to introduce new provisions to

protect final salary pension schemes. A new pensions

regulator will have power to challenge restructurings where

the pension scheme has been disadvantaged. While the initial

proposals have been diluted during passage of the bill

through Parliament, certain of the proposals remain

controversial and again may be an obstruction to corporate

rescue.

There are also reforms being discussed as part of an

overall review of company law, which are likely to have an

impact upon certain elements of corporate restructuring.

The trend remains that the banks, as main lenders to

companies, prefer consensual restructuring to formal

insolvency; and even when resort is had to receivership or

administration those regimes are being used as a mechanism

for business rescue or corporate restructuring rather than

simple realisation of asset cover.

UPDATE AND TRENDS
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proceedings relating to the winding-up of insolvent companies, it
may by implication apply to a creditors’ voluntary liquidation,
receiverships and some administrations. It also applies to pro-
ceedings involving the insolvency process but not to the insol-
vency process itself.

The EC Regulation on Insolvency Proceedings 2000 applies.
While the Regulation will not create a uniform code, it does con-
tain rules regulating how assets and creditors are to be treated in
cross-border EU insolvencies by categorising proceedings as either
‘main’ or ‘territorial’ proceedings, depending on whether they
relate to the company’s main centre of operations. It does not
apply to receiverships. As with all such directives/regulations, the
minimalist language leaves interpretation to the courts of the indi-
vidual states, so from past experience, such as employment legis-
lation, it may be many years before a predictable cross-border
regime is established.

Cross-border insolvency protocols and joint court hearings

33 In cross-border cases, have the courts in your country entered into cross-

border insolvency protocols or other arrangements to coordinate

proceedings with courts in other countries? Have courts in your country

communicated or held joint hearings with courts in other countries in cross-

border cases? If so, with which other countries?

The courts in Scotland have internal procedural rules in respect
of cross-border insolvencies and these would be followed in rela-
tion to the coordination of proceedings with courts in other
countries.

Pending legislation

34 Is there any new or pending legislation affecting domestic bankruptcy

procedures, international bankruptcy cooperation or recognition of foreign

judgments and orders?

There are reforms being discussed as part of an overall review of
company law, which are likely to have an impact upon certain
elements of corporate restructuring.

Developments

35 Please comment, if applicable, on any significant developments or recent

decisions in your country involving the EU Regulation on Insolvency

Proceedings.

There have been no significant developments or decisions.
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